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Planning Committee: 17th November 2021

Late Representations/Information

Appendix 4 

Item 4A

DC/2021/00417 : Land at Holgate, Thornton

A further objection has been received to the application from Cllr Andrew Donegan (Thornton 
Parish Council) to the proposal and in particular raises concerns over the Habitats Regulations 
Assessment (HRA).  A copy of the letter is attached.  

Merseyside Ecological Advisory Service (MEAS) have reviewed the letter and have produced 
a further memorandum (attached) responding to the points that have been raised.  The points 
raised by the objection are considered to have been satisfactorily addressed.  
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Land off Holgate, Thornton
Additional information to be reported to Planning Committee as Late Representation: 

Objection by Cllr Donegan (undated)

1. This late representation from MEAS has been prepared following a review of the 
Habitats Regulations Assessment (HRA) and is informed by additional non-breeding bird 
survey of the proposed development site (allocation MN2.24) submitted by the 
applicant’s consultants, advice from Natural England1, a report published by Natural 
England2 and further review of guidance3 which does identify that there remains caselaw 
uncertainty regarding mitigation but also identifies that functionally linked habitat can be 
treated differently to land within a designated site such as an SPA4 other relevant 
planning cases and case law which is referred to later in this document.

2. This late representation has been prepared in support of the HRA undertaken by MEAS 
and the conclusions made. It is in response to the most recent objection by Cllr Donegan 
and not intended to replace the updated HRA and should be read in conjunction with it. 
This representation should be brought to Members attention prior to determining the 
application. 

3. The Conclusion of Test of Likely Significant Effects (TOLSE) within the 
HRA are:
3.1 Without the implementation of avoidance and mitigation measures, the proposals 

are likely to have significant effects on national site network (formerly European 
sites), both alone and in-combination. 

3.2 Appropriate Assessment is required in accordance with Regulation 63 (Habitats 
Regulations 2017 (as amended)) and this can be found below.

1 Angela Leigh, Natural England. Letter to Steven Healey, Sefton Council. 23rd September 2021. NE
  ref: 368174.
2 Identification of Functionally Linked Land supporting Special Protection Areas (SPAs) water birds in 
the North West of England, Natural England Commissioned Report NECR361, First published October 
2021
3 https://www.torbay.gov.uk/media/15533/76-hra-article.pdf 
4 Natural England document: https://www.torbay.gov.uk/media/15533/76-hra-article.pdf 'Until there is 
further clarity provided in case law, we continue to recognise that no particular legal status attaches to 
undesignated land that is strongly and functionally linked to a European site. This can, by definition, 
be treated differently to land that has been formally designated.'

Merseyside Environmental Advisory Service                                                            
2nd Floor, Magdalen House
Trinity Road, Bootle, L20 3NJ
Director: Alan Jemmett, PhD, MBA, MCIEEM

Enquiries: 0151 934 4951
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Alan Jemmett
measdcconsultations@sefton.gov.uk

DEVELOPMENT MANAGEMENT ADVICE
To:
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Dr Alan Jemmett
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4. The primary reason for why this conclusion has been made at the TOLSE stage 
are:

4.1 Insufficient survey effort by the applicant;
4.2 Changes to agricultural practice on the site rendering it unsuitable habitat for 

Pink-footed Geese.  Please note: a return to previous agricultural practices is 
likely to recreate the conditions favored for Pink-footed Geese feeding but this is 
likely to take approximately 2 to 3 years when the requirement for new bird survey 
is considered.

5. It is relevant to note that the proposed development site is a relatively small area 
(4.8 hectares of which comprise arable field) and is adjacent to a major road and 
both factors reduce the attractiveness of the site. Whilst MEAS accessed other 
sources of evidence a precautionary approach is taken to advance the HRA 
process to Appropriate Assessment because is cannot be conclusively 
demonstrated that there will not be a significant effect from loss of functionally 
linked land for development.  Natural England agree with the approach. The next 
stage of the HRA process is Appropriate Assessment (under Regulation 6(3)) 
which is commonly known as the Integrity Test.

6. Conclusion of the Integrity Test at HRA Appropriate Assessment Stage. The 
conclusion being “Provided that the Ecological Statement For Habitats Regulations 
Assessment & Pink-Footed Goose Mitigation Strategy report is secured by planning 
condition and the subsequent annual spreading of wheat grain on a suitable receptor 
mitigation field is secured by Section 106 or other legal agreement, there will be no 
adverse effect on the integrity of the national site network (formerly European sites).”

7. Please note that the previous project-level HRA (MEAS ref: SF21-028, 11/07/2021) used 
the term compensatory measures in relation to the receptor site in error. This reference 
has been amended within the revised HRA to confirm, in no uncertain terms, the 
proposed measures are mitigation.

8. The development site is allocated (MN 2.24) in the Sefton Local Plan. The HRA for the 
Local Plan identified that project-level HRA was required at planning application stage 
to assess both project-alone and in-combination effects. 

Cllr Donegan’s Objection
9. My assessment of Cllr Donegan’s most recent objection is that there are 5 key points to 

be addressed that go to the heart of the HRA and these are as follows (Please note I 
have paraphrased and interpreted the relevant matters from Cllr Donegan’s objection  
with respect to making a planning determination):

9.1 That the ecological significance of the site is not known with scientific certainty;
9.2 That the proposed measures are compensatory and not mitigation and therefore, the 

HRA is flawed in that compensation measures cannot be considered during the Integrity 
Test stage of the Appropriate Assessment Stage.

9.3 That mitigation for 30-years is insufficient and should be in perpetuity or for the lifetime 
of the development.

9.4 That FLL should be treated “in the same legal framework just as are the direct effects of 
acts carried out on the protected site itself”.

9.5 That Environmental Impact Assessment should have been undertaken.
10. In addition to these points this late representation by MEAS also addresses the scientific 

certainty that the proposed mitigation measures will be effective.
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11. Prior to responding to the objection’s key points, it is necessary to note that:

 The HRA of the Local Plan concluded that allocation of this site was 
deliverable subject to project-level HRA and thus, impacts on European Site 
integrity from proposed housing development were not predicted or 
anticipated.  The Plan level HRA is part of the Local Plan and was 
Examined.

 The HRA process is an iterative process and the level of assessment 
should be proportionate5. Article 6(4) of the Habitats Regulations is invoked 
when an adverse impact on the integrity of the European Site(s) has been 
identified and it is at that stage compensatory measures are required 
because the site designation features are irreparably harmed.  Article 6(4) 
is generally applied for strategic and nationally significant development and 
infrastructure projects. The development of a 7.26 ha site for 206 houses is 
of therefore of local or Borough-wide significance within the context of 
housing delivery within Sefton’s Local Plan period.  

12. Point 9.1.  In relation to point 9.1, it is accepted that the ecological significance of the 
site has not been confirmed by the applicant’s own ecological advisors through survey.  
The reasons for this are clearly established in the HRA undertaken by MEAS. In 
summary that is because the non-breeding birds survey undertaken between November 
2020 and March 2021 did not follow SNH survey guidelines6 and repeating the survey 
effort on current site conditions is not possible due to farming ceasing on site and thus 
loss of the arable land to fallow field (confirmed during site visits in September and 
October 2021). Therefore, it is not possible to inform mitigation using a robust estimate 
of a peak number of pink-footed goose from non-breeding birds survey.  However, an 
ecologically informed view was taken which took account of the following information:

 Biobank data;

 WeBS data;

 Identification of Functionally Linked Land supporting Special Protection 
Areas (SPAs) water birds in the North West of England, Natural England 
Commissioned Report NECR361, First published October 2021;

 Aerial imagery (Google Earth, viewed on 26/03/2021); and

 Surveys and reports submitted in support of planning application 
(including Sefton Coast Bird Recorder data covering Tetrad SD30F);

5 Appropriate assessment - GOV.UK (www.gov.uk). “The scope and content of an appropriate 
assessment will depend on the nature, location, duration and scale of the proposed plan or project 
and the interest features of the relevant site. ‘Appropriate’ is not a technical term. It indicates that an 
assessment needs to be proportionate and sufficient to support the task of the competent authority in 
determining whether the plan or project will adversely affect the integrity of the site.  An appropriate 
assessment must contain complete, precise and definitive findings and conclusions to ensure that 
there is no reasonable scientific doubt as to the effects of the proposed plan or project.”

Paragraph: 003 Reference ID: 65-003-20190722, Revision date: 22 07 2019

6https://www.nature.scot/sites/default/files/2017-09/Guidance%20note%20-
%20Recommended%20bird%20survey%20methods%20to%20inform%20impact%20assessment%2
0of%20onshore%20windfarms.pdf 
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 Extended Phase 1 Habitat Survey & Daytime Bat Survey of Land off 
A565, Thornton, Sefton, Merseyside-Revision B, Rachel Hacking 
Ecology, 2020;

 Wintering Bird Survey at Land off Holgate- Revision A, Rachel 
Hacking Ecology Ltd., 2021;

 Pink-footed Goose Mitigation Strategy- Land North of Poverty Lane 
and Land South of School Lane, Maghull, TEP, August 2018, ref: 
5795.006.

13. In addition, the following matters informed the ecological view:

 The site location and ecological context – historic survey evidence shows 
that the 7.26 ha development site provided functionally linked habitat prior 
to separation from the wider arable landscape by construction of Brooms 
Cross Road. As a result, the now separated proposed development site is 
adjacent to residential development and a major road which renders at least 
a 50m buffer strip at boundary edges unsuitable to the species and thus 
sub-optimal7. However, as the survey evidence shows, the development 
site, prior to cessation of previous agriculture practices,  provided foraging 
opportunity for the species in question.

 Pink-footed Geese roam across the landscape and are opportunistic 
feeders.  Their population numbers have consistently been increasing8 
which demonstrates that the landscape, which includes functionally linked 
habitat is not at carrying capacity, and that the species are in a favourable 
condition in relation to the nearby Ribble and Alt Estuaries SPA.;

 Ecology is not an exact science and non-breeding bird usage of the 
agricultural landscape for opportunistic feeding is highly variable due to 
many factors, with one of the most important being availability of a food 
resource which is driven by the cropping choices on a field by field basis.

14. MEAS is therefore satisfied that a worst-case scenario has been applied which is beyond 
reasonable ecological doubt regarding the baseline conditions on the proposed 
development site for Pink-footed Geese. Nonetheless, as some uncertainty remains, a 
precautionary approach has been advised by both MEAS and Natural England. This is 
why the HRA progressed to the Appropriate Assessment, Integrity Test stage. 

 15. Point 9.2. In relation to point 9.2, this matter centres around what constitutes mitigation 
and what constitutes compensation with the context of project level HRA.  Whilst there 
is some case law, there is no definitive position and HRAs are undertaken on a case by 
case basis.  MEAS advice is that the measures are mitigation and not compensation as 
the objector asserts. The reasoning for this is set out in the following paragraphs 16  to 
20.  However, for the sake of clarity the bullet points below summarised the key 
differences:

 Mitigation is used when there is a conclusion of no adverse effect on the 
integrity of the SPA(s) in question in the conclusion of the Appropriate 

7 Geese prefer a minimum field size of 6 ha and 500 m from trees (Kirby et al., 2000).
8 Mitchell (2015) shows a UK-wide increase from 100,000 to 350,000. Not specific to NW but shows 
wider trend in last 30 years (data from 1985-2015).
Ref: MITCHELL, C. (2015) Status and distribution of Icelandic-breeding geese: results of the 2014 
international census. In p. 19. Wildfowl & Wetlands Trust, Slimbridge, UK.
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Assessment. The mitigation measures are intended to reduce the harm from 
the development so that there is no adverse effect on the ability of the SPA to 
meet its conservation objectives.  The spreading of grain proposed as mitigation 
for this development proposal does just this, it is a normal mitigation measure 
to reduce harm to the nearby Ribble and Alt Estuaries SPA.

 Compensation on the other hand is used when there is a conclusion that there 
is an adverse impact on integrity at the Appropriate Assessment, Integrity Test 
stage because the SPA is no longer able to fulfil its conservation objectives with 
or without any mitigation.  Compensatory measures therefore accept that 
irreparable harm will result from the development and through their 
implementation seek to preserve the integrity and coherence of the National 
Sites Network. The HRA for this development proposal has not concluded an 
adverse impact on integrity and therefore there is no need to move to the next 
stage of HRA which involves compensation along with the other tests under 
Article 6(4).

16. The mitigation measures are intended to avoid an adverse effect on the integrity of the 
SPA by ensuring irreparable harm to the ability of the site (Ribble and Alt Estuaries SPA) 
to achieve its conservation objectives doesn’t arise in the first place and is in line with 
Government guidance as the mitigation measures are part of the project i.e. it could not 
proceed without the mitigation being embedded in the development proposal as 
proposed to be secured through S.1069.  It does this by ensuring no net change in overall 
resource availability in the wider landscape for Pink-footed Geese through the spreading 
of grain as replacement feed within the same agricultural landscape on existing 
functionally linked habitat 2 Km distance from the proposed development. The proposed 
mitigation therefore reduces harm from the development for the loss of a small amount 
of functionally linked habitat and avoids an adverse effect on integrity.

17. The mitigation measures provide certainty that this food will be available year on year 
for the lifetime of the development, that is something which cannot be guaranteed 
through normal agricultural practices which change year on year.

18. If the HRA concluded that the structure and function of the SPA, and thus its ability to 
achieve its conservation objectives, through the Integrity Test be impaired by the 
development even after the mitigation (replacement habitat) has been delivered, then 
the HRA advances to the next stage where compensation is required.  If so, then the 
delivery of replacement habitat is compensation because a negative Integrity Test 
outcome is an acceptance that the SPA will be irreparably harmed whatever the 
applicant does.  This would be the circumstance which triggers article 6(4) to ensure the 
overall integrity of the National Site Network is preserved (three tests of being 
alternatives, overriding public interest and compensation).

19. The HRA conclusion for this development through the Integrity Test is positive in that 
the SPA will continue to achieve its conservation objectives with the proposed mitigation 
measures in place.  So, compensatory measures are not required because there is no 

9 Appropriate assessment - GOV.UK (www.gov.uk)
“Where it cannot be concluded that there will be no adverse effects on a site’s integrity, there is a 
need to consider potential mitigation. Mitigation measures are protective measures forming part of a 
project and are intended to avoid or reduce any direct adverse effects that may be caused by a plan 
or project, to ensure that it does not have an adverse effect on the integrity of a habitats site(s). Any 
measures used to inform the decision about the effects on the integrity need to be sufficiently secured 
and likely to work in practice.”

Paragraph: 004 Reference ID: 65-004-20190722 Revision date: 22 07 2019
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adverse effect on integrity in the first place.  For the avoidance of doubt, the proposed 
mitigation therefore reduces the harm created by the development and in this case, this 
is the loss of a small area of functionally linked habitat which is outside the SPA 
boundary.  

20. In relation to point 5.3, the revised S106 Agreement will secure the mitigation in 
perpetuity or for the lifetime of the development.  Such an approach provides certainty 
that the measures will be delivered. In terms of whether the mitigation measures will be 
effective beyond scientific doubt, MEAS advise that this is the circumstances for 
mitigation for the proposed development for the following reasons:

 Spreading of grain is an accepted practice for either mitigation10 or as a lure to 
move geese away from grazing other crops – an approach which has been 
proven to be successful in numerous cases11;

 Farmers are able to receive financial incentives to provide alternative feeding 
opportunity for geese to protect other agricultural crops;

 The receptor mitigation field size required (including buffer zone) at 9.6ha is 
double that of the arable field lost to development (4.8 ha), which is a 
precautionary approach. Furthermore, it is important to note that the receptor 
mitigation site is located within a wider arable landscape more representative 
of typical pink-footed goose functionally linked habitat and is not subject to 
potentially disturbing road and residential dwelling boundaries as is the case at 
the development site12. The mitigation site is therefore suitable and ecologically 
favourable to Pink-footed Geese;

 Published guidance from RSPB13, Wildfowl and Wetlands Trusts amongst 
others clearly identify grain provision, grain spill or recently sown winter wheat 
as attractive food sources for waterfowl including Pink-footed Geese. 

 By calculating the mitigation quantity based on field size through a Defra 
approved method 14, it is ecologically certain that the food resource capacity of 
the arable land, lost to development is maintained via wheat grain spreading at 
the receptor mitigation site and thus the development will have no adverse 
effect on the integrity of the national sites network through loss of food resource.

10 Orchard End Farm, Fylde (Planning ref: 2/09/00352/FULMAJ) – Two wind turbines. 
The monitoring programme included offsite land management and supplementary food provision for 
pink-footed geese, a qualifying species of the nearby Morecambe Bay SPA and Ramsar Site, during 
the winter months
Burscough AFC as it was also grain spreading as mitigation, Sefton Planning ref: 2018/0837/FUL;

11 Hallburn Wind Farm, Carlisle (Planning ref: 11/0118) –  Six wind turbines. Supplementary PFG and 
Barnacle Goose habitat provision away from turbines to reduce chance of bird strike. See paras 1.10, 
5.12 and 5.13 of Inspector’s report 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/23
9438/Hallburn_Farm_and_Beck_Burn_Peat_Works__Longtown__Carlisle__refs_2170838_and_2177
7996_.pdf

12 http://publications.naturalengland.org.uk/file/5373680559849472, page 16.
13 Pink Footed Goose Conservation | Advice For Farmers - The RSPB
14 The amount of supplementary feed required to be spread on the receptor mitigation site is calculated 
as 346kg wheat grain ha-1, which is based on the estimated spilt grain yield of 4% for an area of land 
planted with wheat (typical crop yield of 7.1 tonnes per hectare) in the north-west of England (Farming 
Statistics – final crop areas, yields, livestock populations and agricultural workforce, DEFRA, 2015). This 
calculates the required feed amount for the 9.6ha receptor mitigation site as 3321.60kg of wheat grain 
per annum (9.6ha x 346kg ha-1).
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 Agricultural practices change frequently through crop rotation and farming 
decisions that are outside the remit of land use planning.  Thus, the availability 
of functionally linked habitat varies spatially and year on year.  Securing 
provision of feed at the same site in perpetuity provides certainty that the 
resource will be available.

 Pink-footed Geese are opportunistic feeders and will take advantage of food 
availability subject to other factors such disturbance and threat of predation.  
Thus, a small enclosed field next to a road and near to woodland cover is highly 
unlikely to be suitable for the species. 

 Monitoring through S.106 obligation will include annual non breeding bird 
survey and annual reporting to evidence of grain spreading on the receptor 
mitigation site. 

 21. Therefore, it is beyond reasonable ecological or scientific doubt that the mitigation 
measures will be effective.

22. Point 9.4. In relation to point 9.4 the project level HRA has treated the functionally linked 
habitat within the same regulatory framework as clearly demonstrated through the 
requirement to mitigate to reduce harm.  However, it is necessary to note that whilst the 
loss of functionally linked habitat has been assessed, it is outside of the SPA boundary 
and there is no certainty that functionally linked habitat will continue to be available year 
on year due to changes in land management / farming practice.  The proposed mitigation 
in this case does provide that certainty.

23. Point 9.5.  In relation to point 9.5, the ecological effects of the development have been 
addressed through the HRA, in this case the national sites network including the Ribble 
and Alt Estuaries SPA.  The development was screened for EIA is therefore not 
necessary for these ecological effects.  The EIA screening noted Arable fields located 
on and close to the site could be used as FLL by qualifying bird species of the nearby 
European sites. The site is also in close proximity to the Ribble and Alt Estuaries SPA 
and Ramsar site and the Sefton Coast SAC and recreational pressure impacts may 
occur.  HRA will be required to assess the impacts from this development both alone 
and in combination with other developments. However, this issue is dealt with through 
the Habitats Regulations and HRA rather than EIA15.

24. In conclusion MEAS is satisfied that the HRA is legally compliant, has an appropriate level 
of ecological and scientific certainty and that the mitigation measures can be secured 
through S.106 as part of the Appropriate Assessment Integrity Test stage.  Thus, there 
is no requirement to advance the HRA to the derogation stage as required under Article 
6(4) and provides a suitable assessment for the Competent Authority. 

I would be pleased to discuss these issues further and to provide additional information in 
respect of any of the matters raised.

Dr Alan Jemmett, MCIEEM
Director

15 DC/2020/02451 MEAS EIA screening advice 7/12/20 Ref: SF20/-138 

Page 15

Agenda Item 9



This page is intentionally left blank


	Agenda
	9 Late Representations - Part 2

